
(bl nor kxowinpl> tahe  o: fail  io  t a m  a n y  action i f  h e  inienr of such 
aciion or Caiiure to xi I S  or would be 10 c m 5 e  any rep:esentarrcn or warranry oiSe!len 
made in Aiicie I \  10 be u n r u e  or tncomsc! I! such represenmiion or warran? were 
made 1m-neC.ateiy ~ o l l o w m g  bt' lakiip o r  f d i l w e  10 take such  aciion. 

IC I  noi w i v e  releas:. g r m .  uacsfu or permit to lapse any  nghts of 
va lue  to w h:ch an\ Selier or an! Operaring Subsidian has any nght on the date of t h ~ s  
Apeemenr orhei than irr.rr.aiena! uaibcr! ir. rhe Ord ime  Course of Business, 

comply  in all ma ime l  respec;: with all provisions of any id1 
.%skumed C m r d c l  to u,rdc!i ~ U C T  Sel le r  c ' r  i ) o r . a r iq  Subsidiaq IS a party: 

lei  colnpl\ in a l l  rnnrenj, respects with a l l  applicable Laws that 
rriJte to or affeci the opzrauon of Lht. Buairess. 

(0 not enter into any rieu' or amended contract, agreement, side letler 
or memorandum of undersimding with any un;ons representing Employees, 

(g) noti& Buyer in  m ~ m g  of any lncidents or accidens occumng on 
or aher the date of rhs  Agreement mvolving a n y  property owned or operated by my 
Seller or Operating Substdizry that resulted or could reasonably be expected to result in 

damages or IOSSKS ffl excess of One Million Dollars (Sl.OOO.000). 

(h)  notify Buyer m wnting of h e  commencement of any matenal 
Lit:gation against any Seller or any Operatmg Subsidlaw, 

(I) nor enter into any business or arrangement or otherwise take any 
action that would reasonably be expected to have a rnatenal adverse mpact on the 
ability of the Sellers and the Buyer to obtain any matenal consents of Governmental 
Entities necessary in connection wtth t h s  Agreernenr, 

(J) not enter into any Contract contamng covenants purporting to 
lmt the freedom of any SeUer or a n y  of their respectrve Affiliates to compete or 
partrapate in any ]me of busmess or activities m any geographic area ('Non-Compete 
Covenants'?, 

(k) not enter into any material Contract or renew, fail to renew, 
extend, terminare, reject, amend, modify or w a v e  m y  material provlslon of m y  
Contract designated with an asrensk on Schedule 4 20 to the Disclosure Schedules, 
except (i) that if w i h  five (5) Busmess Days after notlce provided by Sellers to Buyer 
of 11s liltent to take any such actions, Buyer does not Object in wnting to Sellers, then 
Buyer shall be deemed to have provided consent to such action and (ii) for those actions 
for which a monon has been filed with the Bankruptcy Court on or pnor to the date 
hereof, and 

(I) not enter mto any agreement or understanding in excess of twelve 
months with any other party contaimng any exclusivity or simlarly restnctive provision. 
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Nonuithsrandinf anything herein to the contrarv, Sellers shall have the 
ngl i  to consummale a szle o f  (!‘I the shared web hostmg busmess segment of the 
Business ([he ‘Shared Hojiinc Business”). (iii the Owned Real Property, andior ( i i i )  the 
assets or capitd stock of Shared Technologies, and retain any proceeds from any such 
rransactions as an Excluded A s e l  

horwithstandm! diiyqhing herein to h e  connary, Allegimce shall have the 
nghr. subject I O  D a h p t c ! .  C O W  approval but only after the Sale Order Approval Date, 
to p a v  up IC SI00 nullion of lne arnounl oulslanding under its Senior Credit Agreement 

6 2 Transitlon Operaline Aereemem 

(a) .As prvmprly as practicable afier the execution and delivery of ths  
.4g~eement and i n  any event withvl the earlier of (A)  fonyfive (45) days thereafter and 
( B j  rhc Closing Date, Sellers and Buyer shall use their best efforts to (I) identify the 
hon-lransferred Assets and ( i i )  design and implement a plan (the ‘Transirion Plan”) lo 
effectuate thc separation of the hortTransiened Assets LO be retamed by Sellers, in 
order i o  facilitate the transfer of the Non-Transfeerred Assets to Buyer as promptly as 
possible upon subsequent receipr of any necessary consents Such plan shall include the 
abi l i ly  of Sellers io ( 1 )  reiain the stock of any Operating Subsidiary conta img a Nom 
Transferred Asset or (2) disrnbute any Noc-Transferred Asset to ATl, ATCW, any of 
their Affiliales or a h s r  established for the purpose of acquinng each nomTransferred 
4ssc1 subject to applicable law, Buyer shall have ultimate discretion regarding the 
terms of such Transition Plan, provided, that Buyer shall not require the transfer of any  
Non-Transferred Assets in violation of any contractual obligations of Sellers or that 
would otherwise adversely mpact Sellers’. Operating Subsidia~ies’ or Shared 
Technologies’ Chapter I I estate The Transition Plan shall be subject to amendment 
from tune to tune as reasonably appropnate to acheve the foregoing objective and 
perrmt the Closing to occur on the Closing Date Sellers and Buyer shall exercise thelr 
best effions to mplement the Transition Plan. as i t  may be amended from lune to time, 
to provide for separation of the Non-Transferred Assets prior to the Closmg and the 
transfer of NorrTransferred Assets as promptly as possible. 

@) Sellers and Buyer shall enter into an Operating Agreement 
substantially m the form of Exhibit H hereto effecnve as of the Early Funding Date. 
Pursuant to and as set forth m the Operating Agreement, Buyer shall agree to provlde 
management and related semces to Sellers, on behalf of Sellers and subject to the 
ultmate direction of Sellers and consistent wth all applicable law and regulat~on. 
Pursuant to Sections 1 1 and 2 5 ,  (1) at such nme as any necessary FCC Consent and/or 
State PUC Consent shall have been Issued and (e) the part~es shall have received any 
necessary ILEC consents, or the notlce penod shall have expired, for the assignment of 
any Required lntercomecbon Agreements, the corresponding Non-Transferred Assets 
shall be transferred to Buyer and Buyer shall assume all related Assumed Liabillhes. 
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6 3 Reornaniraoon Process 

( a j  Urdess Se!leri. shall  have delivered an  Early Closlng Electlon. 
Sellerr shali .  as soon as reJsonably practicable after the date hereof, prepare and file 
kith the Baniauptcy COUII ( ! I  a Disclosure Stalement with respect to the Badmptcy  
Plan rncering the requirements oTsec1ion 1 l!j(b) of the Bankruptcy Code (the 
"Disclosure - Statement"), (11)  a motion i o  approve the Disclosure Statement, and (111) the 
Barxruptcy Plan (items (1)  t koug i !  ( in)  collectively, the ".A.oproval Motions") Unless 
Ss!lers shall have delivered a n  Early Closmg Elecnon. the Bankruptcy Plan, any and all 
exhibiis and anachments to the Bankrupicy Plan, the Disclosure Statement, and the 
other Approval Motions and the orders approving the same (includmg the Confurnation 
0:czr) io the extent any of the foregomg adversely Lmpacts the Sale Assets shall be 
reasonab!) acceptable ~n form and subsiance io the Buyer Sellers and the Operating 
Subsidianes shall have the sole discretion to negotiate, propose and  implement the terms 
of rhe Bankruptcy Plan as they relzte to the treatment of creditors and the distnbutions 
on account of such creditors' c!aims i n  any manner not mconsistent with the Transaction 
Documents Until the Closmg, the Sellers shall consult with the Buyer and obtam 
Buyer's consent, which shall not he unrea5onably withheld, pnor to takmg any matenal 
action with respect to the Cases. Unless Sellers shall have delivered an Early Closing 
Elcction, the Buyer shall provide the Sellers with all information concermng the Buyer 
required IO be included ul the Disclosure Statement T h ~ s  Sectton 6 3(a) shall not be 
applicable if Sellers shall har,e delivered an Early Closlng Election 

(b) The Confirnation Order shall provide, among other thngs, that 
( I )  the Bankruptcy Plan has been proposed in good faith and not by any means forbidden 
by Law, ( i i )  Buyer and its Affiliates, and theu respective members, shareholders, 
partners and Representatives are released From any claims of any party related to 
Sellers, the Business or the Cases, whether ansmg pnor to or dunng the Cases, except 
for the Assumed Liabilities, ( i i i )  Buyer and its Affiliates, and theu respective members, 
shareholders, partners and Representatives have acted m "good faith" w i h n  the 
meaning of section 1125(e) of the Bankruptcy Code in compliance wtth the applicable 
provisions of the Banlauptcy Code and Bankruptcy Rules m connectton with all theu 
respective acuvities relatmg to the solicitation of acceptances to the B h p t c y  Plan 
and their participation in the activities descnbed III section 1125 of the B*ptcy Code 
and are entitled to the protechons afforded by section 112S(e) of the Bankruptcy Code 
and the exculpation and any 0th release provisions set forth m the Bankruptcy Plan 
and (iv) all Persons are enjoined from commencmg any action m violation of such 
release and exculpahon provisions This Section 6 3(b) shall not be applicable if Sellers 
shall have delivered an Early Closing Election. 

(c) The Sellers shall take such actions and cause any filings and 
actions to be taken by one or more of the Sellers as applicable m compliance with the 
dates set forth in the tunetable attached hereto as EKhlbit J ,  provlded, however, that in 
the event Sellers shall have delivered an Early Closing Election, any such filings and 
actions relatmg to the Bankruptcy Plan or Disclosure Statement shall no longer be 
required or subject lo the hmetable attached hereto as E h b i t  1. 



i d j  Prlo: 10 In- Closing nrirher any  Seller nor any Operating 
Subs,dian s h e i l  withoul ill? pnor u'ntle; consent of Buyer 

(I) seek or consent to the conbersion of the Cases io cases 
mdzr chapte: 7 of the BdnkrupILF Code or t h e  appointment of a rrustee or exarnLner with 
manacenal  powers unde r  seciion I 1  04 of the Bankruptcy Code, 

I I. 1 ccnsent to XI); relielfrorn the aurornatic stay under secuon 
362 of rhc Bankruplc! Cod? \* ilh respeci to a n y  Acquired Assets having an aggregaie 
r h l ' h e i  d u e  o r  more lhm 4 I jO.000 

( i i i j  f i l e  any plan of reorganization other lhan the Barhuptcy 
I > , " -  . ,-.. ?!? 3:' nwenal  amendmen! io the Bankruptcy Plan, consent IO the reduction of [he 
escnsivic penod under szcnon I I21 of the Bankrup~cy Code for the filing of a plan of  
reorgarmation (the "Exclusivitv Period") or fail tmely to f i l e  motions seelung to obtam 
orders of !he Banloupicy C o w  extending the Exclusivity Period, provided, however, that 
UI the even! Sellers shall have delivered an Early Closmg Election, t h ~ s  Seciion 6 3 d N 1 i O  
shall be inapplicable. 

(iv) sell or abandon. or file a n y  motion to sell or abandon, any 
Acquired Assets, other than sales in  the Ordinary Course of Business or except as 
contemplated by the Operational Restructunng Activifies. 

( v )  commence or continue to prosecute Avoidance Actions 
against any  Seller or Operating Subsid~ary or related to the Busmess, or agamrt any 
employee of, credltor of or other pa* to a contract with any Seller or Operatmg 
Subsidiary, 

(VI) commence or continue any Claims that Sellers or any of 
their respecuve Affiliates may have agamst any active Employee of, creditor of or other 
party to an existing Contract with any Seller or Operatmg Subsidiary (other than 
Contracts that are Excluded Assets). or 

(vu) authonze, or commit or agree to take, any of the foregoing 
actions 

(e) At the Closing, Sellers shall reject in the Cases all Executoly 
Contracts that do not constitute Assumed Contracts other than any such Executory 
Contracts (A) relatmg to the Excluded Assets or (B) assigned to any other Person At 
Buyer's written request, Sellers shall delay the effective date of the rejection of any 
Executory Coneact designated by Buyer, provided u! for any such delay in the 
effective date, Buyer shall be responsible for all expenses directly or ind~rectly anslug 
due fo such delay tn effective date on or after the Closing Date. Provided, further, that if 
Buyer requests a delay in relection of an Executory Contract that results in rejectJon 
beyord the Closrng Date, then Sellers shall retam such Executory Contract and 11 shall 
be treated as a Non-Transfemed Asset and subject to (i) Sections 2.5 and 62 hereof, and 
(11) the Operating Agreement. 



(0 At Buye: I reasonable direction and sole expense, Sellers ( I )  shall 
file d i l  requisite pieadmgs Mith ti-e Bankruptcy Court or a n y  other applicable forum, IO 

recharacrsrize any capital 1ea.x as 3 secured financing. (I:)  agree, after the Sale Order 
.Spprwal Dale, IO assume or relecl any capital lease, in w h o t  or m part, to the exrent 
ponicm o! such lease are se1,erable. and (111) agree io allow Buyer to padrcipate m any 
neec:iatlonr with counterparties L L ! L ~  respect to restrucrunng or recharacienzrng the 
capital IeZFeT The Sale Order shail provide that !he Buyer has standing I O  participate tu 
an!' a!spuies  regarding zuch capital ienses 

6 4 Insuruce Effzcliw upon the Closing, to the extent Allegiance's 
xu rance  policies are desipaled b l  Buyer as Non-Jransfened Assets, Allegiance shall 
rake al l  actions necessm Io cause Buyer to be designated as an additional loss-payee on 
such policies and shall matntain such i n s u r ~ n c e  policies on the same terms as currently m 
effect a t  Buyer's sole expense 

6 5 Access Transition Committee. Information FWhts 

(a)  Subject to any relevant Annhtrust Laws, from the date hereof until 
ihe Closing Date, Sellers shall allow Buyer's employees and other Representatives 
during regular busmess hours (and m a manner so as nor to tnterfere with the nOrm2.l 
business operations of Sellers) to make such mvestigation of the Sellers' employees, the 
Business and Sellers' books and  records related thereto, as Buyer reasonably d e e m  
necessary or advisable, and Sellers shall tnsmct Sellers' employees to cooperate III m y  
such mvesugation. Buyer shall be p e m n e d  to make extracts from or to make copies of 
such books and records.' 

@) From and after Ihe Closing Date, Buyer hereby a c h w l e d g e s  that 
i t  shall grant to Sellers upon Sellers' request full and complete access, as promptiy as 
practicable but in no event no later than two (2) days after receivmg a request, [o any 
records related to Sellers' operarion of the Business pnor IO the ClosJng Date, upon 
Sellers' request, and Sellers shall be pernutted to copy, and retain a copy of, any such 
records. Buyer shall keep such records in a manner consistent with Buyer's past 
practice and such records shall not be destroyed until the later of seven (7) years from 
the Closing Date or the conclusion of al l  b a h p t c y  proceedings related to the 
Business. Sellers hereby agree that from and after the Closlng Date they wlll grant to 
Buyer upon Buyer's reasonable request access dunng normal busmess hours (and 
instruct its employees to reasonably cooperate w t h  Buyer), tn a reasonably prompt 
manner but in any event no later than five (5) days after recelvmg a request, to any tax 
records relatmg to the Acquired Assets or to Allegiance's operation of the Busmess 
prior to the Closing Date (Including any Tax. Liabilit~es for whch  Buyer may be held 
liable) Buyer shall be pernutted to copy, and retain a copy of, any such records 
(including any Tax R e m s )  To the extent that any Seller retains any books and records 
related to the Busmess, such Seller shall keep such records in a manner consistent with 

' During the period from the Early Funding Date through the Closing Dale the Operating Agrcement 
shall confain broad access righis. 

46 
C1D.u~,rnNII.,...riXOU)*UI* rn 



SelIers' pasr practice 2nd sucli records sna11 nor be dectroyed before such Seller offers 
sucn recorcs to Buyer 

(cJ Sublect 10 an!. relevant 4nlirmsl laws. immediately upon the 
Bankrup1cy Coun approval or the Sale Orae: and subject to compliance u1lh a n y  
r e p l a r o n  res lnc i ions Allegimce a n d  B u y  shali  establish 2 1o1nt nansir ion cornminee 
( the 'Commin?e"i to plzn rhr sieps necesspn io efficiently implement t h r  purchase or 
ttir B u i m e v  b! Buyer and i o  a p e ?  upoii cr,an@?s to the Business whch wll uicrease 
operat-T! sfficiencie: The C o r r m h e ?  W I I  be chaired b! a Buyer  Represeriaiive, sheli 
I iw?  one  ( I )  i n d i u d u a l  horn Commuiiiialioni Technology Advisors LLC ('CTA") - 
( u h o  shall  be er i t i i lec  IO a t iend  all nir?rriie~ aiid receive all  document: piepared for ilie 
C o i ~ r i ~ n e r ~  shal l  h a w  appropriate Representaiives of bolh Allegiance and Buyer, and 
snail mcei in person o' ieltptionicall! a: frequenil! as shall br reasonabl! a e i e m e d  b! 
Buyer The Cbmmrnee shall e5rahlisn worhng groups to discuss the follov+.mg specific 
aspects or the transactions coniemplared herebv ( I )  human resources, (11) network, 
( ; I ] )  operations, ( i v j  sales and markeung, (.) finance a d  (vi) information technology 
and shall a g e e  as prompfiy as  possible as to aciions that wtll be taken to more 
efticienily operate the Business pnor io Closing. provided that no such acnons 
implemenied prior to Closmg shall have, or be reasonably expected to have, a 
demmenial impact on the ability of Allepance to conduct the auction in a manner 
customary in similar proceedings, and  further provided that all such actions shall be 
conducted tn full compliance with the relevant Antimst Laws All reasonable costs 
associated with the establishment and the operatlon of the Comrmttee shall be borne by 
Buyer Pnor to any meetings of the Connuttee, Allegiance and Buyer shall implement 
appropriate procedures for the protection of the confidential information of both 
Allegiance and Buyer m the event the transaction IS not concluded for any reason 

(d) As soon as practicable, but in  no evenf less than fifteen (15) days 
after the end of each month, AT1 shall provide Buyer wlth a copy of its monthly flash 
report, together with a performance report of the Total Retail Net Ending Lines (as of 
the end of the month covered by the flash report) and Total Gross End User Revenue (as 
of the end of the month covered by the flash report), includmg a cerltfication as to the 
number of Scheduled Future Installs and Scheduled Future Disconnects as of the end of 
the month covered by the flash report. 

6 6 Public Announcements Neither Seller nor any Operating 
Subsidiary shall issue a press release or otherw~se make any publlc statement5 wlth 
respect to the transactions contemplated hereby, except as may be required by Law, by 
obligations pursuant to any listmg agreement wth any natlonal secunaes exchange or 
over-the-counter market or with respect lo filings to be made with the Bankruptcy Court 
m connection with this Agreement (in whch case such Seller shall nohfy Buyer as 
promptly as practicable and pnor to rnakmg such pubhc statement), without the pnor 
consent of Buyer, which conserf shall not he unreasonably withheld or delayed. To the 
exfen1 reasonably practicable, Buyer shall consult with AT1 before Buyer Issues my press 
release or o t h e r w e  makes any public statements with respect to the transactions 
contemplated hereby and comider any comments AT1 may have with respect thereto. 



6 7 Notificalion of Certain Matters Allegiance shall give prompt 
iiotice to Buyer, and Buyei shall give prompt notice to .4llegiance. of ( I )  any notice or 
other commun~cation from an! Person aliegmg lhal h e  conseni of such Person 15 or may 
be require@ m conneclion ulth the uansaclions Contemplated by h s  Agreemenl and (11) 

an). written objection. i i t i p i i o n  or admirustrahve proceedlng tha i  challenges the 
f~xs?c t ions  coniemplated h e x h y  or h e  e n t p  of toe Bidding Procedures Order or the 
Sale Order 

6 8 Ernploiees 

(a) Seller? shall deliver to Buyer not later &an fifleen (15) Busmess 
Ddys afrer the date of t h r  Ameement a complete and accurate schedule (the ‘Fmplovee 
Schedule”) sening fodi ,  as  of 2 recent date pnor Lo the delivery of the Employee 
Schedule. (x) the name and position of each Employee, (y) the annual base salary or 
hourly rare, as applicable. for each Employee and (z) the date each Employee 
commenced emplo.ment with Allegiance Sellers and Buyer shall cooperate m 
identifymg hose employees for whch Buyer shali offer full-time employment effecrive 
as of the Closmg Dale 

(b) Buyer zniicipates extending offers of employment IO substantially 
all  of Allegiance’s Employees who prov~de serfices related to or associated with the 
Acqulred Assets Buyer shall make offers of employment LII accordance with its normal 
hmng practices. Those Employees who accept Buyer’s offer of employment effective 
as of the Closing Date are referred to as the ‘TransferTed Employees” Following the 
Closing, Buyer shall provide any Employce who does not receive an offer of 
employment from the Buyer and any Employee who receives an offer of employment 
which does not provide for the terms of employment descnbed m Sechon 6 Ud) with 
severance benefits in  accordance with Allegiance’s severance policies and past prachce, 
provided, however, any Transferred Employee shall not be eligible to receive severance 
benefits pursuant to this Agreement 

(c) Pursuant to the “Alternative Procedure”provided in section 5 of 
Revenue Procedure 96-60, 1996-2 C.B. 399, ( 1 )  Buyer and SeUers shall report on a 
predecessor/successor basis as set forth therem, (11) Sellers will be relieved from filmg a 
Form W-2 with respect to the Transferred Employees and (iil) Buyer will undertake to 
file (or cause to be filed) a Form W-2 for each such Transferred Employee for the year 
that includes the Closing Date (mcludmg the ponion of such year that such Employee 
was employed by Allegance) Sellers wlll provide Buyer on a timely basis with aU 
payroll and employment-related mformation with respect to each such Employee. 

( 4  

(I) Buyer shall grant each Transferred Employee service credit 
with Sellers (based on the employment commencement date set forth in the Employee 
Schedule), for purposes of eligibility and participation m the benefit plans, programs and 
arrangements ( m c l u b g  the vacation and the severance policies), of Buyer, excluding 



sen ' i ce  credit Cor benefit accruals under the defined beneilt pension p!an and eli_mbilin 
for the retiree medical olan 

( i t )  b ~ e s s  othem :sc requircd by a n y  collectivr bargaining 
a r e e m e n !  Io u i i ch  any oiBuver 's  rmpbyees are subiect i o  as of the C l o s q  Dzre, u i tn  
respeci 10 Tranclerred Employees w h o  u ~ i l  be sublect io such collective barpirung 
agrcenient after rhe C los i i i~  ef iect ive or, the Clostng Date, Buyer shall provide the 
Transferred Ernplovers with I I I A sa l z r .  cor regular wage raie and bonus apporrunip ( i f  

appiicahle) whicii ii. substznuall\ Ihe same ir t h e  aggregate as the salary 01 wage raie 
r r c r i L e d  or honui oppomi l in  d h a , l a b l t  IO s u c h  Transiened Employee immediately prior 
IC' Ihi. Closing. i i i j a jab Iocaiion ni t  mirr  than 75 rniiei f iorr such Trznsfirred 
€moIoyee' j  currenrjob locarion a n d  IIII) heai i i .  welfare a n t  other err.p!oyee benefits on 
rnc  same basis as s!milar!y siruaied empioyees of Buyer (or an Affiliate 0 :  Buyer), as 
oc t rmnea  by Buyer and in  accordance with the terms of the plans g o v e m g  such 
benefits 

(111) As of the Closing Date, Buyer (or an Affiliate of Buyer) 
shali credit the Transferred Employees for a l l  deductibles and out-of pockel expenses 
incurred by the Transferred Ernplovees with respec! to such benefits during the calendar 
Year in which !he Closmg Date OCCUK and shall Further waive (to the extent waived under 
Sellers' employee benefitplans) all pre-existing conditions, exclusions and waiting 
periods under  Buyer's employee benefit plans for Transferred Employees 

(IY) Except as otherwise provided m this Agreement, Buyer 
shall not assume any Employee Benefit Plan or any liability or obligation thereunder, 
and. except as expressly prowded in this Section 6 8, the terms of a Transferred 
Employee's employment with Buyer (or an Affiliate) after the Closmg shall be upon such 
terms and conditions as Buyer, m its sole dmretion, shall detemune 

(e) Sellers and any Operatmg Subsidiary shall cause the accounts of 
all Transferred Employees under any tax-qualified defined contribution plan maintained 
by Sellers or any Operatmg Subsidiary to become fully vested as of the Closmg, and 
shall perrmt dist~ibution of such accounts in accordance wtth the terms of any such plan 
Notwithstanding the foregoing, Sellers or any Operatmg Subsidiary shall amend such 
defined contnbuhon plan Lo permit the rollover of prormssory notes evidencing 
outstanding participant loans of Transferred Employees, without default of such loan, to 
a tax-qualified defined contnbution plan establlshed by Buyer, and Buyer shall cause, as 
of a specified date within 90 days of Closing as determined by Buyer, such plan to 
accept such rollovers, provided that Allegiance has provided the Buyer evidence 
sansfactory to the Buyer of the qualified status of the Allegiance's lnternal Revenue 
Code Section 401(k) arrangement under lnternal Revenue Code Section 401(a) Buyer 
shall take all  acuon necessary and appropriate to ensure that, as of the Closmg, Buyer 
maintains a tax-qualified defined contnbution plan 

(0 Allegiance shall cause, and Buyer agrees to assume, the health 
care and dependent care flexible spending accounts (and any correspondmg assets and 
liabilities thereto) maintained with respect to Transferred Employees under any cafeteria 



plan mainiained by  .AIlepanc? to be transferred to fluher's flexible benefits plan in 

accnrdance wth IRS Rebenue Rullng 2001.32 

(g) Allegiance shail not a1 any time between the date nereof and the 
Ear:! Funcinf  Dale. or at any time prior to 60 aays 3her thc Early Funding Date, 
effectuate a ' 'p lant  c lomp"  or "mass l a v o f f "  a: t h e  t e r n s  are defined in  the WARN 
iict dfececunp in whole or 17, p z n  2n) site or emplohment f a c l l i y .  operating unit or 
Emuloyec. il ithoui mmpl!inf u i t h t h e  notice requiremenis a n d  other provisions of r h e  
L4 ARK Act excrpi 10 the exten1 arstng from Buyer ' s  acrions, m which case Buyer shall 
be :rsponsible lu ;  an? Liab~littea ielaied Liiereiu. In order to proteci all pantes, to the 
extcnt required b\ thc 'Am Act Selieri aprez to g v e  notice in  compltance wth  the 
!A',ARN 4c i  m 2 iorm satisfacton I O  Hu!er io all Employees requued under the WAF34 
Aci io rrceive such noiiw riot Icsi than sixp (60) days and no more than m e t y  (90) 
days pnor io the anrtcipaied Closing Date. and shall repeat such nottce, t i  necessary, due 
i o  any delay oiclosing, provtded, however to the extent any Seller IS unable to provide 
noiice in compliance with t h e  WARN Act due to any act, omssion or direction of 
Buyer, Buyer shall be responsible for any Liabtltl~es related thereto. 

(h) Except where prohibtted by law, Sellers shall provide promptly to 
Bujer. ai Buyer's request, any information or copies of personnel records (including 
addresses, dates of butb, dates of hire and dependenl information) relatmg to the 
Transferred Employees or relahng to the service of Transfened Employees with Sellers 
pncr to the Closmg Sellers and Buyer shall each cooperate with the other and shall 
provide to the other such documentatton, mformatton and assistance as is reasonably 
necessary IO effect the provisions o i  ths Section 6 8(h) 

(I) As part of the Transition Plan, certain Employees of Sellers will 
be retamed by Sellers as of the Closing Those Employees may 01 may not be 
Transferred Employees as referenced m t h ~ s  Sectton 6 8 The parties will cooperate in 
developing the Transiuon Plan such that, io the extent permined by law, such 
Employees are subJect io the same term and conditions as they would have been if they 
had not been retamed by Sellers at Closing, and lnstead had become Transferred 
Employees or been terminated, as the case may be, at Closing For purposes of 
Sechons 6.8(a), @J, @J, u, @,a and 
with the Sellers subsequent to the Clostng Date for the purposes of continuing to 
conduct the Busmess wlth respect to the NomTransferred Assets and who receives and 
accepts an offer of employment from the Buyer post-Closmg, references to the "Closing 
Date" shall be replaced w t h  the date of hue by the Buyer, or as otherwise speclfied m 
the Operating Agreement 

tn the case of an Employee who remains 

6 9 Further ApreemenU Sellers authortze and empower Buyer after 
the Closmg Date to recetve and l o  open all mail received by Buyer relatmg to the 
Acqutred Assets, the Business or the Assumed Liabilities and to deal with the contents of  
such communications IJI any proper manner Sellers shall (a) promptly deltver to Buyer, 
any mail or other comunicat ion received by them after the Closing Date, (b) promptly 
wire transfer ILI m e d i a t e l y  available funds to Buyer, any cash, elecbomc credit or 
deposit recetved by Sellers and (c) promptly forward to Buyer, any checks or other 



inscurnents of pa-men1 thar i t  received, in each case relating to the Acquued Assets, the 
Busmess or the Assumed 1iabil:t;es 
o; other cornmunica~ion received t)! i t  after the Closing Date, (b) promptly wire transfer 
i n  immediately available funds I C  ATI. a n y  cash, electrotuc credit or deposit received by 
Buyer and (c )  promptly foruard to A X ,  any checks or other instruments of payment that 
i t  receives, in  each case relating to the Excluded Assets or any Excluded L.iabilities 
From and after the Closm: Dare. Sellers shall refer all inquines w i t h  respect to the 
Busmess. the Acquired Assctz and  the Assumed Liabilities to Buyer, and Buyer shall 
refer all mquuies wth respect to the Excluded Assets and the Excluded Liabilities to 
Sellers 

Buyer shall ( a )  promptly deliver to Sellers, any mail 

6 10 Pavrnen! oTTransfer Taxes and Tau Filmqs 

(a)  f i f n  percent (50%) of all Transfer Taxes ansmg out of the 
nansfer of the Acquired Assets and any Transfer Taxes requlred to effect any recording 
or filmg with respect thereto shall be paid by each of Buyer on the one hand and Sellers 
on the other hand. The panies shall use commercially reasonable effons IO have 
included in the Sale Order and Confmation Order a provision that provides that the 
transfer of the Acqulred Assets shall be free and clear of any stamp or similar taxes 
under section 1146(c) of the Bankruptcy Code At least twenty (20) Busmess l s y s  
pnor to Closmg, Sellers shall submit to Buyer a lisr of all Transfer Taxes (by tax name, 
taxjunsdction and general descnption of the Acquued Assets Subject to such lax) that 
11 anticipates collectmg from Buyer at Closlng Buyer may submit IO Sellers ewdence 
that i t  believes such Transfer Tax should no! be applicable Sellers shall review such 
evidence in a timely and good faith manner and respond to Buyer pnor to Closing 
Sellers and Buyer shall cooperate to timely prepare and file any r e m s  or other filings 
relatlng to such Transfer Taxes, including any claim for exemption or exclusion from 
the application or lmposihon of any Transfer Taxes. 

@) Each p"ty shall h s h  or cause to be furnished to the others, 
upon request, as  promptly as practicable. such information and assislance relating to the 
Acqulred Assets and the Busmess as IS reasonably necessary for filing of all Tax 
Returns, mcluding any c lam for exernptlon or exclusion from the apphcalion or 
imposition of any Taxes or malung ofany election related to Taxes, the preparanon for 
any audit by any taxlng authonty and the prosecution or defense of  any claim, suit or 
proceedmg relatmg to any Tax R e m .  

(c) Sellers achowledge and agree that Buyer shall have an 
administrative expense c l am with respect to Sellers' share of any Transfer Taxes ansing 
out of the mansfer of the Acquued Assets under this Section 6.10 that have not been 
paid when due 

6 1 1  Ftline of Tax Returns 

Sellers shall prepare and file, or cause to be prepared and filed, all Tax 
Returns for or on behalf of Sellers and any Affiliated Group that are required to be filed 
for penods that include or end on or pnor to the Closing Date Subject to Section 2 3(c), 



Sellers shall pay,  or shall c a m  10 be paid, all Taxes due and payable by Sellers with 
respeci to periods that inclucc. or end on or pnor to the Closing Date when due 

6 12 Prorarion of 7 axes and Cerlain Charxs  Except as provided in 

Section 6 IO, all  real properr! Taxes, personal property Taxes or smlar  ad valorem 
obiigaiions levied with respect Io the Acquired Assers for a n y  taxable penod that mcludes 
the day before the Earlv Funding Daie and  cnds afrer h e  Early Funding Date, whether 
imposed or assessed before or aher the Early Funding Date. shall be prorated between 
Sellers and Buyer as of 12 01 A M on ihe Farly Funding Dare I f  any Taxes subject to 
proration iile paid by Buyer, on ihe onc hand, or Sellers. on the other hand, the 
propurtlonate amouni of such Taxes paid (or In the event a refund of any portion of such 
Taxes previously paid is received, such refund) shall be paid promptly by (or to) h e  orher 
aher tne pa.ynent of such Taxes (or promptly following the receipt of any such refund) 
Norwithstanding the foregoing proration, any interest, penalties or additions to Tax 
ielatmg to a Tax thai is subject LO proralion shall be borne by the parry whose actions or 
omssions gave m e  io such item. and shall be rembursed (and any refund remned)  
consistent with the precedmg sentence 

6 13 Best Effons 

(a) Subject to the le rms and conditions of h i s  Agreement, each of the 
p a n e  hereto shall use its respective best efforts to take, or cause to be taken, all 
actions. and to do, or cause to be done, and to ass~st  and cooperate with the other parties 
here;o in doing. all things necessary, proper or advisable under applicable Laws and 
regulations io ensure that the conditions sei forth m this Agreement are satisfied and to 
consummate and make effective, m the most expeditious manner pracucable, the 
transacmns contemplated by t h l s  Agreement, including prosecuting confirmation of the 
Bankruptcy Plan notwithstanding the Objection of any party in mterest Subject to the 
t e r n  and conditions of this Agreement, the parties shall nor take any action or refram 
From t a k q  any action, the effect of wtuch would be to delay or impede the ability of 
Allegiance and Buyer to consummate the transactions contemplated by this Agreement, 
unless in such party's reasonable judgment, lalung such acrion or r e f r a m g  from acuon 
IS consistent with achevmg the d t m a t e  ObJective of consummatmg the transactions 
contemplated hereby. 

@) Without llmitmg rhe generality of the foregoing, the parties hereto 
shall furmsh to each other such necessary information and reasonable assistance, as  each 
may request m connection with preparation and filmg of applicat~ons and motion 
papers, including the Sale Motlon needed to o b t m  Bankruptcy Court approval o f  the 
transactions contemplated by t h ~ s  Agreement 

6.14 HSR Act and General Governmental Consents. 

(a) Subject to the t e r n  and conditions of this Agreement, each of the 
parties hereto shall use its respective best efforts to ( I )  obtain from any Governmental 
Enriry, any consents. licenses, permirs, waivers, approvals, authonzations or orders 
required to be obtamed or made by Sellers or Buyer or any o f  theu respective 



Subsidiancs. or to axoid a n y  action or proceeding bv any Governmental E n t i p  
(mcludmp t i iox i n  conneciion with the HSR .4ct), in conneciion wilh the aurhonzation. 
execut ion a i d  delivery of thls Agreerneni and the consummarion of the t;ansaciions 
contempla!ed herein, ( 2 )  sublect to a n y  resincrions under .Anticrust L2u5 (as definec 
txrtini .  to !ne exten practicable. (A)  promptly not16  each other of a n y  communication 
io thai p n y .  from my G o ~ e m m e n t a  Enr ip  with respect to th i s  Apeement and the 
tr3nsac1ior,s roriirrnpl~tec nerehy. IB]  pemur a Repr-seniaii\e of h e  other pam; 
reasuneblb acccplable to the ftrsi  par^! io diiend ana panicipaie m meetings (irlephonic 
or othenvisr'i ~ i t h  a n y  Govemmen~a! Eniip and (Cj permit the o ~ e r  p a p  to review in 
d d )  ance a b  reasonable. an! proposec u n n e n  communicaiion io anv  Governmental 
Entin and 13 1 make all necessan filings 0ncIudir.g io the exteni applicabie, 
appiopnate fil ine of  6 nol i l ica l~on and r e p n  fom. p x i u a n i  io Ole H S R  Act on or pnor 
i o  h e  dare thal !s five f 5 j  Business D a y  a5er the dare of e~ecution of t i u s  Agreemenr), 
a n d  ihereafier make any other required submsslons. with respect to ths Agreemenl and 
the transactions contemplaied hereby under a n y  applicable Law Sellers and Buyer shall 
cooperat- w th  each other in connection with the makmg of all  such filings, mcluding (I) 
providmg all informatlon requtred or appropnate for any application or orher filing and 
( i i )  as reasonably praclicabie, prowding copies of all such documents to the other party 
and its advisors pnor io filing and, i f  requested, acceptmg all reasonable additions, 
deleiions or changes suggested in connection therewith 

@) !n furtherance and not in Iirmtation of the foregomg, the parties 
shall use theu best efforts to resolve such objectioI1s, if any, as may be asserted wlth 
respect to rhe transactions contemplated by t h ~ s  Agreement under any mt i t r~s t ,  
competiiion or trade regulatory Laws of any Governmenfal Entity ("Antibust Laws") 
The pames agree IO take any action (includmg ageemg to hold separate or 10 divest any 
of the Acquired Assets (a 'Designated Chanae") that may be requred by or would 
otherwise resolve any Objections made by (1 )  the applicable Governmental Entity 
(includmg the Antitrust Division of the United States Department of Justice or the 
Federal Trade Commission) in order to resolve any oblecuons as  such Governmental 
Entity or authonty may have io such transactions under such A n t ~ h s t  Law, or (2) by 
any domestic or foreign court or slmilar tnbunal, m any suit brought by a pnvare party 
or Governmental Entity challengng the transactions contemplated by this Agreement as 
violative of any Anhmst Law, in order to (I) avoid matenal delay in the closing of such 
transactions or (ii) avoid the entry of, or to effect the dissolution of, any Injunction, 
temporary restrauung order or other order that has the effect of preventmg the 
cons~mmation of any of such transactions. The entry by a court, in any suit broughf by 
a pnvate party or Governmental Entity challenging the transactions contemplated by 
this Agreement as violative of any Antitrust Law, of an order or decree permitting the 
transactions contemplated by this Agreement, but requinng a Des~gnated Change, or 
that would otherwise lunit the Buyer's fieedom of action with respect to, or 115 abiiiry to 
retain, the Acquired Assets, shall not be deemcd a failure to satlsfy the conmtions 
specified UI Section 7 I (a) or Section 7 I [c) hereof Notwithstanding any other 
provision of this Agreement, nothing herein shall require Buyer or any of its Affiliates 
to hold separate or to divest any of the busmesses, product lmes or assets of Buyer or its 
Affiliates 
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(c )  Buyer shell bear sole responsibility for all  fillng fees under the 
HSR Act 

6 15 Bulk Sales Each of the panies hereto waives compliance with any 
appiicable provisions of the I!nifOm Commercial Code hrticie 6 (bulk sales or bulk 
transfers) or analogous provisions of Law, as adopied in the states in which the Business 
is conducted. as such provisions may apply to the transactions contemplated by h s  
AgreemerS 

6 16 Sale Order Buyer and Sellers shall cooperate to obtain enhy of 
the Sale Order. W l i h  respect to the Assumed Conuacis, Buyer shall cooperare with 
Selleis to provide adequate assurance o f  future performance as requued by section 365 of 
[he Bankruptcy Cocle 

6 17 Compeiinp Transaction 

(a) Followtng the Sale Order Approval Date and until  such time as this 
Agreement has been terminated (other than a termmation by Sellers m violation of th~s  
Ageement), Sellers shall nor, nor shall i t  authonze or permit any Representative of 
Sellers to, ( A )  directly or mdirectly solicil, initiate or encowage the submission of m y  
offer or proposal concerning any ( x )  sale, lease or other dispositlon duectly or mdirectly 
by merger, consolidation, business combination, share exchange.Joint venture or 
otherwise, of any or all  of the Acquired Assets, (y) issuance or sale of any equity 
meres& m any Seller, or (z) transaction pursuant to which any Person will a c q u e  
beneficid1 ownership or h e  nght to acquire beneficial ownership or  equity tnterests m 
any Seller (any of the foregoing, a 'Competine Transaction"), (B) duectly or lnduectly 
participate m any discussions or negotiations regarding, or furmsh to any Person any 
tnformation w t h  respect to. or take any other action to facilitate the malung of, any 
proposal or expression of interest that constitutes or is reasonably likely to lead to a 
Competing Transaction, or (C) enter into any agreemert with respect to any Competing 
Transachon. 

(b) Allegiance shall not furmsh mformation concerning theu busmess. 
properties or assets to any h u d  party, except (I) in the Ordinary Course of Business to 
potential and current vendors, customers and agents, (ti) to Governmental Entities or 
(iii) pursuant to a confidentiality agreement wirh terms and conditions no less restnctive 
than those contained in the Confidentiality Agreement as modified by Section 9.9 
below Allegiance shall not release any thud party from, or waive any provision of, any 
such confidentlaliry agreement to which any Seller is a party other than to the extent a 
s m l a r  release or waiver was granted to Buyer. Sellers shall use reasonable efforts to 
promptly provlde, or identify and make avallable to Buyer any norrpublic mfonnatlon 
concerning Sellers, the Acquired Assets or the Business provided to any other Person 
after the date hereof which was not previously provided lo Buyer To the extent that 
l h ~ s  Section 6 17(b) conflicts with the Biddlng Procedures Order, the Bidding 
Procedures Order shall govem. 
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6 I8 Disclosure Supplements Pnor to the Early Funding Date, Sellers 
shall dehver updated Disclowre Schedules hereto wth respect to any maher hereafter 
arising or any information obtained after the date hereof which, i f  existing. occumng or 
known a1 or pnor lo the date of this Agreement, would have been required to be set forth 
or dehcnbed m the Disclosure Schedules, or which is necessary to complete or correct 
my infomarion i n  such schedule or ~n any representarion and warranty of Sellers whch  
has  been rendered inaccura~e thereby For purposes of d e t e m i n g  the satisfaction of the 
conditions sei forik m Aniclc \ ' f 1  hereof, n o  such supplement or amendmen! shall be 
considered 

6 19 Cornmumcarions Licenses Allegiance shall rnatntam the validity 
of the Conmiunications Licenses and,  except as disclosed or. Schedule 4 9 of the 
Disclosure Schedules, comply in all  material respects i.tth all requirements of the 
Communications Licenses and the rules and regulations of h e  FCC and State PUCs 
Allc~iance I shall use reasonable commercial effons to (a) refram from takLng any action 
which may jeopardize the validly of any of the Communications Licenses or result In the 
revocarion, surrender or any adverse modification of, forfeiture of, or failure to renew 
under regular terms, any of the Communications Licenses, OJ) prosecute with due 
diligence any  pendlng applications with respect to the Communications Licenses. 
including any renewals thereof, and (c) with respect to Commurucations Licenses, make 
all filings and reports and pay all fees necessary or reasonably appropriate for the 
contmued operation of the Busmess, as and when such approvals, consents, p e m t s ,  
licenses, filmgs, or reports or other authonzanons are necessary or appropnare. 

6.20 FCC Applications/State PUC ApDliCationS 

(a) As promptly as practicable after the execution and delivery of this 
Agreement and in no event later than three (3) Busmess Days after the date of execution 
of h s  Agreement, the parties hereto shall prepare and file, or cause to be prepared and 
filed, the necessary applicahon or applications wth the FCC seehng the FCC Consents 
Each party shall provide the other party with all information necessary for the 
preparation of such applications on a tmely basis, including those portions of such 
applications which are requued to be completed by the fmt party. 

@) As promptly as practicable after the execution and delivery of this 
Ageement and in no event later than ten ( IO)  Business Days after the date of execution 
of this Agreement, the parties hereto shall prepare and file, or cause to be prepared and 
filed, the necessary application or applications wlth the State PUCs s e e h g  the State 
PUC Consents. Each party shall provide the other party with all informahon necessary 
for the preparation of such applications on a tlmely basis, ~nc lud~ng  those portions of 
such appllcations which are requlred to be completed by the first party. In addition, the 
parties hereto shall cooperate to make any notice filings requlred in comechon with this 
matter on a timely basis 

(c) Each of Buyer and SeIlen (or the Operating Subsidiaries where 
applicable) shall bear its own expenses UI connection with the preparation and 
prosecution of the FCC applications and the State PUC applications. Subject to the 
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[ e m s  ana conditions ofthis .4,.reemenl. each of the panie:. hereio shall use i t s  besl 
efrons to prosecute h e  FCC zpp!icaiions a n d  the Staie PUC applications rn p o d  faith 
and with due  aiiipenc: before ihe FCC and ine Sta te  PUCs and In conneciion therewith 
shall take such action or actions a s  ma! be necessav  or reesonably requlred in 

cormecrton N ilh the FCC applica[ions a n a  die Slate PUC applications. inciudmp 
iurnishn: IC the FCC and the S u r e  PUCs a n y  docurnenis maierials or other 
information requested by the FCC and the Slate PUCs In order io obtaln rhe FCC 
Consen1 and i i i e  Slate PLIC L'ons-nls 3s e x y e a i i i o u s l ~  as prdctlcahle in  addliion. io  the 
C S I K S I  p r ~ t i c a b l e  me partiel- herdo shall use lheir besi efforts to ( I )  prozipily noti& 
EXI: n:hsr of an!' c o m u n i c 3 l i o n  Io iha i  ea.? from the FCC or any State PUC wih 
rcspeci IO tnc FCC applicarloni 01 l h c  S i p i t .  P L C  app1,cations. as applicable. iii) perm][ 
2 Repreienraliw o l h e  othe: p a n  reasonably acceptable to the first pa? io anend and 
panic ipa le In rne?im_ei (ielephowc or othmvise! with the FCC or any State f'UC and 
( i i i )  p e m i t  ihe olher p m y  i o  revieu' m advance, as reasonable. any proposed wnnen 
communication to the FCC or any Stare PUC No party hereto shall lolowmgly take, or 
ial l  to lake. any action i f  the intenr or rrasonabiy anticipated consequence of such aciion 
or failure to act is, or would be, to cause the FCC or any State PUC not to grani 
approval o i  any FCC application or of a n y  State PUC application or matenally delay 
either such approval, to the maienal demment of the orher parry 

6 21 Cooperation on Environmental Maners Sellers agree to cooperate 
wid1 Buyer and to assist Buyer in identtfymg the permits required under Environmental 
Lairs requued by Buyer to operate the busmess from and after the Closlng Date and 
criher transiemng existing Environmental Permits of Buyer, where pemssible ,  or 
obtaining new Envuonmental Permits for Buyer (at  Buyer's sole expense) 

6 22 Intentionally Omined 

6 23 Non-Compete Covenants Sellers shall use its reasonable effons lo 
identify to Buyer those malenal Contracts contaming Ron-Compete Covenants w r t h  ten 
( I O )  Busmess Days followlng the date of this Agreement. 

6 24 Use of Name. Sellers hereby agrees that upon the consummation 
of the transactions contemplated hereby, Buyer shall be granted a license as set forth 
the Operatmg Agreement to the name "Allegiance Telecom" or slmilar names, and 
other names used in the busmess to be managed by Buyer pursuant to the Operating 
Agreement, or any service marks, trademarks, trade names, identifymg symbols, logos, 
emblems or signs contalnmg or comprising Lhe foregoing or otherwise used in the 
business to be managed by Buyer pursuant to the Operating Agreement, includmg any 
name or mark confusingly smlar  thereto (collectively, the 'Seller Marks") and Sellers 
shall nor, and shall not permit any of their Affiliates to, use such name or any variation or 
simulation thereof, except in connection with the completion of the Cases. In Furtherance 
thereof, upon explration or ternunanon of the Operating Agreement, Sellers shall remove. 
snke over or otherwise obliterate all Seller Marks from all materials owned by Sellers or 
the Operating Subsidianes and used or &splayed publicly including any sales and 
marketmg matenals, dsplays, signs, promofional matenals and other matenals. On or 
before the Closing, at Buyer's expense, Sellers shall take any action reasonably requested 
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by Buyer to perfect the chain O! title in all of Sellers' registered trademarks used in the 
Busmess 

6 2 5  Funher Assurances Buyer shall use commercially reasorable best 
efforts to obtam any marerial Governmental Entiry License, approval or consent 
reasonably necessary to operalr as a local exchange camer In my junsdiction where [he 
Business is operarrd 2nd Buyer represenis and wanants that it or its Afiliate has and, 
Buyer shal l ,  maintain through !he Closing Date such License. approval or consent in  

Ca!ifoma ll!inois, Michigan and 1-exas 

6 26 Co1ccat:od" Services .4ereemrnt At the Early Funding Date, 
if  requested by AT1 and subject to Bankruptcy Court approval, ATCW or an Affiliate of 
PITCW and Buyer shall enier mto a Master Services Ayeernent (the 'Master Services 
A~eemen t" ) ,  pursuant to which Buyer shall provide colocation. pnmary rate mterface 
and other sewices to ATCW (or such Affiliate) on terms specified on Schedule 6 26 of 
hr D~scloswe Schedules and as otherwise mutually satisfactory to ATCW and Buyer 

6 27 Operation of 4cqulred Assets Upon the Early Funding Date and 
Buyer's funding of h e  Purchase Pnce Escrow Amount and the Adjustment Escrow 
,Amount into the Purchase Price Escrow Account and the Adjustment Escrow Account, 
respectively, Buyer shall operate the Acquired Assets m accordance with the Operatng 
Agreement, provided, however, that Buyer shall not assume any management or control 
of Sellers' bankruptcy estate or the Bankruptcy Plan process 

6.28 Registration h n h t s  Buyer agrees to use its best efforts to ensure 
that the issuance and distnbution of the XO Common Stock complies WI~? Section 1145 
o i  rk Bankruptcy Code 

(a) If Buyer is unable to obtaln assurance to its satisfachon that the 
issuance of the XO Common Stock will be exempt from registrat~on under Section 5 of 
the Secuities Act, as provided in section 1145 of the Banlauptcy Code, Buyer will 
promptly and diligently file and cause to become effective, a regWration statement 
reBstenng the XO Common Stock under the Secunues Act of 1933. as amended 

(b) Buyer hereby agrees lo cause its legal counsel to Issue an oplnion 
reasonably requested by its transfer agent with respect to the issuance of the Xo 
Common Stock, mcludmg an opinion that no legend resmcting the transfer of such XO 
Common Stock is requued 

6 29 Buyer Shareholder AuprovaL 

Pnor to the Early Fundmg Date, Buyer shall obtain the approval of its 
shareholders to the extent required to issue the XO Common Stock (the "Shareholder 
Approval"). Buyer shall give prompt wntten notificarlon to Sellers when the Shareholder 
Approval is obtained 

6 30 Sellers' Disposition of XO Common Stock 



Sellers agree rb.at t hey  w l l  not dispose of h e  XO Common Stock except 
pursuant to the B a n h p l c y  Plan 

6 3 I Tax Maners 

(a) Seliers shall us: commercially reasonable efforts to provide good 
faith estmates, pnor to h e  Closing Date, of ( I )  the adjusred hasis in the Acquired Assets 
(or the amount or  any excess  loss accounls). (11) each Operaring Subsidiary’s adjusted 
basis UI its assets and properties, (111)  the amount of any net operatmg loss, net capital 
loss, unused tnvesment or other credits, unused foreign tax credit, or excess chariiable 
contribution (and the carryovers of any of the foregoing) allocable to rhe Operatmg 
Subiialanes. 2s well as an) limtations that mghr apply and (iv) the amount of any 
deiened gain or 105s allocable to the Operatlng Subsidianes arismg out of any 
mtercompan)’ tranSaCliOnS 

(b) A! Buyer’s wnnen request, Sellers shall consider such tax 
elections and other aciions w t h  respect to the Operamg Subsidianes that will not 
ad:,ersely affect Sellers, including any election or elections under Sechon338(h)( 10) of 
the Lnternal Revenue Code of 1986, as amended 

(c) Buyer shall make a reasonable detemmation of the mcome tax 
rrearment of the transactions contzrnplated by t h s  Agreement, (including without 
lmiation whether the transachon qualifies for a reorgan1zatlon under Section368 of the 
Internal Revenue Code of 1986, as amended), and so long as such delerrmnation is not 
adverse to Sellers, Sellers shall file all tdx r e m s  in a manner consistent wlth such 
detemmation 

ARTlCLE VI1 
CONDlTlONS TO OBLlGATlONS OF THE PARTIES 

7.1 Conditions Precedent to Obllaations of Buyer and Sellers The 
respective obligations of Buyer, on the one hand, and Sellers, on the other hand, on the 
Early Funding Date shall be subject IO the satisfaction or waiver at or pnor Io the Early 
Fundmg Date of the followng conditjons: 

(a) No Iniunction No prelminary or permanent mjunchon or other 
order issued by, and no Liugahon or Order by or before any Urnled States 
Governmental Entity nor any Law or Order promulgated or enacted by m y  United 
States Governmental Enhty shall be in effect or pending w h c h  materially delays, 
restrams. enjoins or otherwise prohibits or seeks to restram, enjoin or otherwise prohibit 
the transactions contemplated hereby, provided that with respect to pendmg Litigation, 
such condillon shall only apply to Litigation commenced by a Governmental Enhty 

The Sale Order The Bankruptcy Court shall have entered the 
Sale Order, whch  approves thls Agreement and all of the terms and conditions hereof 
and avthonzes Allegiance to consummate the transactions contemplated hereby The 
Sale Order shall prowde that (A) h s  Agreement results from Sellers having completed 
a full  and complete auction process and, so long as the Agreement has not been 

(b) 
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tcnnmated i n  accordance wth its terms. Sellers shall not be entilled to entenam or enter 
info 2 Coinpeiinp Transaction. (B) the Acquirec Assets sold to Buyer pursuant 10 thls 
,Agreement shall be omsferred io Buyer he r  md clear of all  Liens (other than Permined 
Liens of the t%pe included u? clause (C) of the definition of Pennitred Liens) and 
Li~hiltlies of an!, Per5o.I (other than Assumed Liabilities) such L:ens and Liabilities to  
anach to the Purchase Pnce pa!.able pursuant io Section 3 ? (a i .  (DI th: Regulator\. 
Transition Proces 15  npproved pursuani  to sections 105. 363 and  3 6 5  of the B h p t c !  
Code. ( € 1  Buber hac a c e d  IC good iaith uiihm h e  rneanmg of section 363(rn\ of t h e  
B n w p l c !  Code an?, as such. 11 emriled lo me proteclions afforded thereby, (F) this 
Sgrcement a'a. negouared. Froposed 2nd m i e r z o  rnio by lne parties withoui collusion. 
in p o d  fa i th  and horn a m  c )eo!* bargaii.:ng posirion: ((5.1 Buyer I C  nnl  acquinng or 
r s t u m i n r  a n y  of Sellers or ar! olher Person's Liahlliiier except as expressly provided 
~n ths 4 p m 1 x n l  md m no event shall Buyer have any Liabhn, or responsibility ioi 
an! Excluded Liability. (H j  the mansactions coniernplakd herein shall be exempt from 
stamp. h-ansfer, or similar taxes Lo fhs extent provided by Section 1146(c) of the 
Bankruptcy Code, (1) Buyer h i l l  no1 have  a n y  successor or transferee liability for 
liabilities of Sellers (whether under federal or State law or otherwise) as a result of the 
sale, purchase, transfer or assigrmenr of the i\cquired Assers. and will be exempt from 
a n y  so-called "bulk sale" laws in all 3ppiicableJunsdIctrons; (J)  all Assumed Contracts 
shall, at  Closmg. be assunied by Sellers and assigned lo Buyer pursuant to section 365 
of the Bankruptcy Code and, as required by  this Agreement, Sellers shall be obligated to 
pay all Cure Amounts in respect [hereof, m accordance wtth this Agreement, (K) Buyer 
will have the nght to participate in any of Sellers' negotiations and settlements 
regarding ILEC and NomlLEC Cure Amounts tn accordance with Section 3 5 ,  (1) in 

accordance with Section 3 5 Buyer will have standmg to panxipate in  any disputes 
before the Bankruptcy Coun regarding ILEC and nonILEC Cure h o m t s ,  (M) the 
Bankruptcy Coun shall retain junsdiction to resolve any controversy Or c l am ansmg 
out of or relatmg to ths Agreement, or the breach hereof as provided m Section 9 12 
hereof, (N) all Liens held by Sellers' semor secured lenders on the NorrTransferred 
Assets shall be released at the Closing and the Buyer shall be granted a Lien on all  Nom 
Transfened Assets pendmg FCC Consent and State PUC Consent, as applicable and (0) 
ths Agreement and the transactions and instruments contemplated hereby shall be 
specifically performable and enforceable against and bmding upon, and not Subject to 
rejection or avoidance by, Sellers or any chaprer 7 or chapter 1 I hustee of  Sellers and its 
estate Sellers shall provide each applicable taxing authority In each jurisdiction in 

which 11 IS subject to Tax with copies of any motion for enhy of the Sale Order at least 
IO days pnor to the heanng on such motion. In the event that the Bankruptcy Court 
does not approve the Sale Order, Buyer shall, withm one (1) Busmess Day, decide and 
inform Sellers and the Bankruptcy Court and commumcate to Sellers whether Buyer 
consents to h e  Sale Order, as modified For the avoidance of doubt, if Buyer consents 
to modifications to the Sale Order, then Buyer agrees that the condition m Section 7 Ifb) 
has been satisfied 

(c)  HSR A c t  Any applicable waiting penod under the HSR Act 
shall have expued or shall have been earlier temunated. 
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(d) Purchase Pnce Escrow Ameement ATI, ATCW and Buyer shall 
h a w  entered into the Purchase Price Escrow Agreement and such agreement shall be in 

ful l  force and effect 

7 2 Conditions Precedent to Oblipations of Buver The obligation of 
Buyer ro fund on the Early Funding Date is subject ro the satisfaction (or h a v e r  by 
Buyer) at  or prior to h e  Earl) Funding Dais of each of the following additional 
conditions 

(a) Accuncv uT Representations and Warranties The representations 
and warranties of Sellers conrained herem shall be true and correct, withour regard to 
any qunliilcarions concemlp  matenality or Material Adverse Effect, as of the Early 
Funding Da[e (or, if made as of a specific date, at and as of such dare), with the same 
force and effect as though such representations and warranties had been made on and as 
of the Early Funding Date. eycept where the effecr of all such inaccuracies of 
representations and warrannes would not reasonably be expected io, in the aggregate, 
have a Matenal Adverse Effeci 

(b) Perromance of Agreements Sellers shall have perfomed and 
complied LII all matenal respects with all  matenal covenants and matenal agreements 
contained m t h s  A p e m e n t  requued to be performed or complied with by them pnor to 
or on the Early Funding Date. 

(c) Officer's Cemficate Buyer shall have recelved a certificate, 
dated the Early Fundtng Date, of an officer of Sellers to the effect that the conditions 
specified m Sections ? 2 ia )  and @ above have been fulfilled 

(d) Jlntentionally Omitted\. 

(e) Sellers' Delivenes Sellers shall have delivered to Buyer all 
items set forth ln Section 3 I&) 

(0 Assumed Contracts (1) All Contracts set forth on Schedule 7 2(fl  
of the Disclosure Schedules relating to the Sellers, or the extent an Early Closmg 
Election is delivered, the Operatmg Subsidiaries, shall have been assumed and validly 
assigned to Buyer, such assignment to be effective as of the Closmg Date, (and Sellers 
and the Operatmg Subsihanes. I f  applicable, shall have obtained all consents, waivers 
and approvals (if any) necessary for such assumption and/or assignment) and (ii) all of 
the other Assumed Contracts (other than those set forth on Schedule 2.6 of  the 
Disclosure Schedules or Exhibit A to Schedule 4 5 of the Disclosure Schedules) shall 
have been assumed by the applicable Seller and, to the extent an Early Closing Election 
is delivered the applicable Operatmg Subsidiary, and assigned to Buyer, such 
assignment IO be effective as of the Closing Date, (and Sellers and Operatlng 
Subsidianes, if applicable, shall have obtamed all consents, waivers and approvals ( i f  
any) necessary for such assumption and/or assignment), except, UI the case Of thlS clause 
(11). where the failure Lo assume and assign such Contracts would not, indtvidually or UI 
the aggregate, reasonably be expected to have a Matenal Adverse Effect 



(g) Operatine Aoeement Sellers and Buyer shall have executed and 
oelivered the Operating A~-;eement (the ‘@eratine Aereement”) attached hereto as 
Exhibit H and such agreemen! shall be in Full force and effect 

7 3 Conditions Precedent to the Oblieatlons of Sellers The obligation 
of Sellers io enter into the Operdting Agreement on the Early Fundmg Date is subjecl to 
rhe satisfaction (or waiver by Sellers) a i  or pnor io the Early Funding Dale of each of the 
following addillanal conditions 

(a) Accuracv of Representations and  Warranties The representations 
and warranties of Buyer contained herem shall he true and correct, without regard to any 
qualificaiions contrming rnareriahty or rnawnal aaverse effect, as or  the Early Funding 
Dare (or, i f  made as of 2 specific date, a t  and as of such date), with the same force and 
effect as though such representations and warrant ies had been made on and as ofthe 
Early Fundmg Date. except where the effect of all such inaccu~acies of representabons 
and warranties would not reasonably be expected to, in the aggregate, have a rnatenal 
adverse effect on Buyer 

(b) Perromance of Aereements Buyer shall have performed and 
complied m all material respects with all rnatenal covenants and matend agreements 
contamed m t h ~ s  Agreement requued to be performed or complied W I L ~  by it pnor to or 
at  the Early Fundmg Date 

(c) Officer’s Certificate AT1 shall have received a certificate, dated 
the Early Funding Date, of an officer of Buyer to the effect that the conditions specified 
UI Sections 7.3(a) and & above have been fulfilled 

(d) Transition Services Apeement for Shared Technolo~~es  Shared 
Technologies and Buyer shall have entered mto a Transition Services Agreement (the 
“Transition Services Aaeement”) III the form of Exhibit 7 3(d) attached hereto. 

(e) The Votlng Agreement shall remain in full force and effect and 
Cardiff Holdmg LLC shall not be III breach thereof 

(0 Shareholder Approval Buyer shall have obtained shareholder 
approval necessary to issue the XO Common Stock 

(g) Operating Agreement Sellers and Buyer shall have executed and 
delivered the Operahg  Agreement attached hereto as Exhibit y and such agreement 
shall be m full force and effect. 

0) Master Services Agreement. Buyer and ATCW (or an Affihate 
thereof) shall have executed and dellvered the Master Services Agreement, If applicable, 
and such agreement shall he III hll force and effect. 

7.4 Conditions Precedent to Closing. The obligatton of Buyer and 
Sellers to dose under t h ~ s  Agreement is Subject to the satisfaction (or waiver by Sellers) 
at or pnor to the Closing Date of each of the following additional conditions: 
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( a i  iipp:oval of Plan ( I )  ,411 condillom to the “Effectiw Date“ set 
fa& in  !he Barkuprcy  Plan iiniludmg the e n t p  of iht. Confirmation Order by t h e  
B a , m p i c \ ,  Counr shall habe been saiisiied or duly ma ived  with the express wr lnen 
consenr of Buyer. such conbent not io be unreasonably withheld. in accordance with ihe 
applicable pro! isioiis of thc B a h i p i c y  P lan  and 01) the transactiuns coniemplated by 
h e  Rank-uplc i  Plar. 1 0  occur on or pnor 1 0  the Closing shall have been or shall be 
consummated i imulianeoui ly  with !he Closing In zccordance w i h  the Rankruptc! Plan 
provtdec that  111 rne event of [he deliver, by etrher Buyer or Seller of zc Ear ly  Closing 
Election this &ction T 412’1 shzl! oe deemed *aived by both Buyer. a d  Sellers 

ib) S u m 7  r a n s f e n d  .Assets T h e  NmTrals fened  Assets shall have 
been retained by Sel iers 

(c) Sellers’ Deliveries Sellers shall have delivered to Buyer all 
items set forth LT. Section 3 l i b 1  

(d)  
iiems set lonh m Secrion 3 l(c> 

7 5 

After the Early Funding Date, Section 7 I ,  Section 7 2,  and Sectlon 7 3 
shall be deemed io be sabsfied in their ennrety and upon an Early Closing Election or 
sattsfacrion of h e  condition set foorth m Section 7 4(a), Buyer’s and Sellers’ obligations to 
close the mansactions contemplated by h s  Agreement wll be uncondtional 

Buver s Deirbenes Buyer shall have delivered !o Sellers all 

Satirfacmn of All Clostne Conditions Earlv Fundmp Date 

ARTICLE VI11 
TERMINATION 

8 1 Tennination of Aereement T h s  Agreement may be temunated 
and the transactions coniemplated hereby abandoned at any tune pnor to the Closing 

(a) 

@) 

By mutual wnnen consent of Buyer and A n ,  

By Buyer or AT[ if neither the Early Funding Date nor the 
Closmg Dace shall have occurred on or before August 18,2004; provided, however, that 
if neither the Early Funding Date nor the Closmg shall have occurred on or before such 
date due to a breach of h s  Agreement by Buyer or any Seller, Buyer or AT1 (if a Seller 
is the breaching party), as the case maybe, may not t e r n a t e  this Agreement pursuant 
to this Section 8 I(%); 

(c) By Buyer, immediately if any of the followmg shall have 
occurred 

(I) Any Seller (A) agrees in wntmg, (B) publicly announces its 
mention (including by selechng a competing bidder at the Bankruptcy Court’s auction 
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relating to the bansachons Conte~pldted hereby). or ( C i  is authonzed by its board of 
dtrectors to proceed with 3 Cornpetm~ Transaction, mespecrive of wherher such 
Cornpeuns Transaction i s  approved by the Bankruptcy Coun andior consummated. 

(11) ?nor I C  h e  Clostng. an). Seller abandons or filer a morion 
u , t n  the Baduuptcy Court Lo abandon  211 oi a n y  material portion of h e  Acquired Asrets. 

( i i i )  P r n r  I O   ne Closir,p any  Seller files an) plan of 
: e o r y ~ i z a l i o n  other than the  Bankrupti:,' P ! d n .  filer an!. matenal amendment to the 
B~.WFIC! Plar., withdrau ' i  t h e  R a h p r c >  Plan oi consenis ID the reduciion of the 
E x c l u s i ~ i t y  Prriod or fails  Iimely to fiir morion5 to obtzm orders of h e  B a A v p t c y  Coun 
exlrridin: the Exclusi\in. Perd 0: ( t ~ e  Bai ihptcy  Coun dciues confirmailon o f t h e  
ba;wuprcy Plan, provided 
delivered an Early Closmg Elrciion. rnis Section 6 lic)(iii) shall be mapplicable, 

ma: to the exient either Sellers or Buyer has 

(iv) The Bankruplcy C o w  lcrminales rhe Exclusiviry Penod or 
declines to extend the Exclusivirq Penod, provided, however, that 10 the extent either 
Ssllers or Buyer shall have deiivered a n  Early Closinp Election, this Section 8 l ic)(iv) 
shall be inapplicable, 

(v) The voluntary dismissal or conversion of any of the Cases 
to a case under chapter 7 of the Bankruptcy Code, or 

(VI) Upon the appointment in the Cases of a trustee or examine1 
with managenal powers under section I 104 of the Bankruptcy Code, or 

(vu) Pnor to the Early Fundmg Date, any Order is entered by the 
Bankruptcy Court wtuch would result m the failure of any of h e  conditions to the 
obligations ofBuyer set fonh m Section 7 I or=, provided. that following the Early 
Fundmg Date, this Section 8 I(c) shall have no further force or effect. 

(d) By Sellers, on the one hand, or Buyer, on the other, if Buyer or 
Sellers, as the case may be, matenally breach any of  its covenants under h s  
ABeement, unless such breach shall be cured withm ten (10) Business Days after such 
other parry shall have received notice of such breach m accordance with the terms 
hereof 

(e) Pnor to the Early Fundmg Date, by Buyer if there is a breach of 
any representation or warranty contained m Article IV hereof (without regard to any 
qualifications concerning matenally or Matenal Adverse Effect contained in 
IVJ, which breach, in the aggregate with all other such breaches, if any, would p;ve nse 
to a failure of the condition set forth u1 Section 7 21a) (with the date of such termination 
being subshhlted for the references to Early Funding Date therein) and wtuch breach 
could nor reasonably he expected to be cured usmg reasonable efforts by the date set 
forth in Section 8.lb); provided. that following the Early Funding Date, this Section 

shall have no f i rher  force or effect. 
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8 2 Effect of Ternnat ion  Ln the ebent of termmation of thls 
Agreement pursuant lo t h l  .4nicle VUI,  winen  notice thereof shall he given to the other 
party of rhis Agreement as prompfly as practicable and ths Apeement shall t emna te  
a n d  the mansactions coniemplated hereby shall be ahzndoned, without further action by 
Buyer or Sellers I f  ths Areemen1 is ternmated as provided herein there shall be no 
liability or oblieation on the pan of Sellers or Buyer, unless ( I )  this Agreement is 
ieminated (A) by Buyer pursuant lo  Section 8 l (h )  when AT1 does not have the nght to 
lerrnmate this Agreement pursuant to Section 8 I(b) due to breach of the Agreement by 
Sellers, or  (B) h) Buyer pursuant 10 Section 8 I (c )  or kiJ. or i i i )  Buyer terminales thls 
Agreement pursuant lo Seclioo 8 Iiei  as a result of Sellers’ gross negligence or willful, 
wantor. or reckiess action or inaction taken or not taken with an intent to cause the 
temnaiion of ths Agreement or otherwise negatively unpact the mansactions 
conremplared hereby (collectively, a ‘Sellers’ Intentional Breach”) or Buyer elects not to 
C I O S K  because the condtrion ser forth in Section 7 2ia) has not been sauslied as a result of 
a Sellers’ Intentional Breach, provided, however. that with respect to any such 
termination of Lhls Agreemenr pursuant to Section 8 I(b), or (LIJ followmg the Sale 
Order Approval Date, or (ii) Buyer’s election to termmate this Agreement pursuant to 
Seciion 8 I (c)  or not to close, m each case because the condinon set fortb m Secrlon 

has not heen satisfied, as a resulf of a Sellers’ Intentional Breach followng the 
Sale Order Approval Date, Buyer shall be entitled to terminate this Agreemenf immediate 
payment, as liquidated damages and not as a penalfy, of (1) the Expense Reimbursement 
(whch Expense Reimbursement shall not exceed $10 mlhon)  and (ii) $30 million (the 
(“Liquidated Damages”). Sellers and Buyer acknowledge that the damage suffered by 
the Buyer rn the event of any such [emnat ion would he unpossible to calculate. and the 
Liquidated Damages constitutes a reasonable estimate of such damages In the event 
pnor to the Early Funding Date Buyer t e r n a l e s  this Agreement pursuant to 

has not been satisfied as a result of some reason other than a Sellers’ lntenbonal Breach, 
Buyer shall be entifled to immediate payment of the Expense Relmbursernent (whch 
Expense Reunbursemcnt shall not exceed $ 5  mllion) Except as provided in Section 
9 14, Buyer’s sole and exclusive remedy under this Agreement shall be limited to the 
recovery of the amounts set forth m hs Section 8 2.  None of the amounts payable under 
ttus Section 8 2 or 83 shall pnme the Liens held by the Sellers’ senior secured lenders 
and any such amounts payable shall be subordinate to the carve out for professional fees 
and fees under 28 U S.C 5 1930 as provided m the Bankruptcy Court’s order authonzmg 
Sellers to use cash collateral that was entered m the Cases. 

8.3 Banlauptcy Events. 

or elects not to close, m each case because the condition set forth m Sectlon 7.2(a] 

(a) At anytime pnor to Closmg, Sellers in t he r  sole discretion, after 
consultation w t h  the statutory comrmttee of unsecured creditors appointed in the 
Chapter I 1  Cases and the Sellers’ pre-Petibon semor lenders, may dellver an Early 
Closmg Election to Buyer. 

(b) In the event that Sellers fail to comply with the timeline set forth 
on E h b i t  J. or at anytme from and after June 30,2004 and prior to Closing, Buyer 
may deliver an Early Closing Election to Sellers. 



(GI ln the e\'ent ar Earl! Closing Election !s dehvered pursuant to the 
terms hereof. the provisions of Seciion 3 5 nereof shall apply, provided. however, that 
Sellers shall serve. ai least twen?j 1201 days pnor IO (he Closing the notice of Sellers' 
intent to assume and assign ihe Assume@ Contracts on al l  nomdebior panies I O  the 
Assumed Conrracis rather than at Ifas! wen? i20)  days prior to the heannp IO confirm 
!he Banknptcg. P l a n  W l t h i n  ikxe (3'1 Busiiiess Days of receipt by Sellrre or Buyer, as 
applicable of an Earl! C I O S ~  Eleriion notice Buyer will provide to Sellers a hsi of 
Execu ioq  Contracts io be zssunied b) h!lepiance and in the case of Sellers. a s s i p e d  to 
Buyer  (,the "Aaditional Assu_me6 C o n ! r - s " i  ana Sellers snail med ia t e !y  noti@ the 
c o ~ r e r p a n i e ~  io siich Aodii:ona: .A,sumed Conuacs subsiantially in the form of notice 
anacned IO the Ssle Ordei txcepi 2.c provided abo\.e, the Closing following an Early 
Closmp Election shall occu: nc sooner thar twenrl, (20 )  Busmess D a y  afier the 
delivery of such notice For !he avoioance o f d o u b l  to the extent the Early Closme 
Election is exercised, Section7 4 l a !  shall nave no funher force and effect For the 
purposes of h s  Apeement ''m Election" shall mean the delivery by Sellers 
to Buyer or by Buyer to Seliers. as applicable. of a wnnen inevocable election to close 
fhe transactions contemplated by this Agreement pursuant to an asset sale rather than a 
jele of stock of the duecr Subsidianes of ATCW To h e  extenl an Early Closing 
Election is delivered, the Operating Subsidianes shall be deemed lo constitute Sellers 
under this Agreemenl and each Operatmg Subsidiary shall sell its assets to Buyer 
Notwi!hstandmg a n y h n g  to the connary contained herem, the Bankruptcy Plan shall 
provide that Buyer is not a s s u m g  Iiabiliiies of the Operatrng Subsidianes of the types 
and rn the nature of those listed m Secrion 2 4 in connection with Buyer's acquisition of 
the stock of the Operating Subsidianes in accordance with the terms and condihons 
hereof 

ARTICLE IX 
MISCELLANEOUS 

9 1 Exuenses Except as set forth m this Agreement (e.g , Liquidated 
Damages provisions and the experse shanng arrangements set forth in Sectlons 2 6, .7 
and 
each party shall bear its own costs and expenses incurred or to be incurred by such party 
in connection with this Agreement and the consummation of the transactions 
contemplated hereby. 

and whether or not the transactions contemplated hereby are consummated, 

9.2 Assignment Neither h s  Agreement nor any of the nghts or 
obligations hereunder may be assigned by Sellers without the pnor written consent of 
Buyer, or by Buyer without the prior wnnen consent of ATI; provided, however, that, 
Buyer may assign its nghts and obligations hereunder, in whole or in part. to any wholly- 
owned Subsidiary of Buyer, provided that no such assignment shall relieve Buyer of its 
liabilities and obligations hereunder if such assignee does not perform such obligations 
and provided, funher that this Agreement may be assigned to one or more bustees 
appointed by the Bankruptcy Court to succeed 10 the rights of Sellers. Subject lo h 
foregoing, ths Agreemenl shall be brndlng upon and inure to the benefit of !he parties 
hereto and their respective successors and assigns. and except as otherwise expressly 
provided herein, no other Person shall have any right, benefit or obligation hereunder. 
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0 I Panies m lnierest This Agreement shall be bindmg upon and 
inure solely lo the benefit of Sellers and Buyer .  and nothtng in h i s  Apeement. express or 
implied. is intsnded to or Sha l l  confer upor; a n y  other person a n y  nphrs, benefits or 
remedies of any nature whatsoever unuer or by  reason of this Agreernenc Withour 
Iimting t h e  foregoing, no duzcc or inairect holder of a n y  equity mterests or secunties of 
either Sellers iother thar Seliers hemselver) or Buyer (whether such holder I C  a limted 
or general panner member i i o c k ~ d d r i  01 otherwise). nor any Aff i l iare of eilher Sellers 
or Buver. nor an )  Represenlati\ e 0: o t k i  conml l ing  perron of each of the paflies herelo 
and  theii respeclive S f f i l i a ~ e s  shaP  n a v e  m> 1;ability or obliqaiion ansmg under b s  
iigrcemeni or t h e  ransaciionq coriernp!drec ihereb! 

S 3 W s  i.nlts$ othenvise provided herein, a n y  notice. request, 
ins'mciion or othe: aocument io b t  ::\en hereunder by any p a q  to an! olher parry shall 
be in m u n g  arid shall be delivered i n  person or by c o m e r  or facsimile mansmission 
(with such facsimile uansrnission confirmed by sending a copy of such notice, request, 
instruciion or other document by cenfied mail, return receipt requested, or overnight 
mail) or mailed by certified mail, postage prepaid, rerum receipt requested (such mailed 
notice to be effective on the date 5uch receipt I S  acknowledged), as follows 

I I  to Sellers 

cio Allegiance Telecom, Inc  
700 E. Bunerileld Road, Suite 400 
Lombard, IL 60148 
Anention Mark B Tresnowsh, Esq. 

Execulive Vice Presidenr, General Counsel and 
Secretary 

Fax (630) 522-5250 

With a copy to (which shall not constitute notice) 

b k l a n d  & Ellis LLP 
153 East 53rd 
New York, NY 10022 
Anenhon. Jonathan S. Henes, Esq 

Fax: (212) 446-4900 

If to Buyer: 

XO Commurucatlons, Inc. 
1 I 1  11 Sunset Hills Road 
Reston, Vlrglnia 20190 
Anenrion General Counsel 
F a :  (703) 547-2025 

With a copy to (which shall not constitute notice), 

Kxnberly Taylor. Esq 


